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Abstract

Undoubtedly, the person responsible for paying blood money in a crime less than life, assuming that the
victim is not accessible, is an important and practical issue and one of the challenging issues in the field of
jurisprudence and law. This study examined the validity of the theory of collateral security for the victim and
then the treasury in a crime less than life, assuming that the victim is not accessible, which was accepted by
the legislator of the Islamic Republic in the Islamic Penal Code approved in \Y4Y in Articles Y8, fV¥ and
fVvo. Within the framework of Islamic jurisprudence, an attempt was made to document the legislator's theory
by referring to library sources and using an ijtihad analytical method; because in addition to the necessity of
this matter, there are several theories among jurists, none of which the legislator's theory is consistent with;
therefore, a documented examination of the legislator's theory is essential. The only reason for this theory of
narrations can be that # narrations were mentioned in this study. In the first narration, which was authentic
by Abu Basir, an attempt was made to attribute the abrogation to the case of the narration, considering the
generality of the explanation, so that the narration could also include crimes less than the soul, but it faced
four criticisms - the absence of explanation, the generality of the meaning of the breath, the lack of generality
of the explanation, and the specificity of the subject of the narration relative to the place of discussion. In the
authentic narration of Abu Ubaydah (second narration), the authentic narration of Abu Walad (third

narration), and the authentic narration of Buraid bin Muawiyah (fourth narration), we could only act on their



cases, which were respectively: the crime of a blind person, the crimes of the people of the Dhimma, and the
appearance of madness after murder, although of course the latter narration is outside the place of discussion,
which was a crime less than the soul. The authentic narration of Salama bin Kuhayl was also based on the
assumption that a person was available. In addition to the problems of the chain of transmission, Yunus bin
Abdur Rahman also faced the advice of the problems of the evidence. As a result, it was proven that based on
none of the narrations, a general rule based on the sequential guarantee of the killer and then the treasury
cannot be proven in the case at hand. Yes, in some cases, such as the crime of a blind person, the lack of sane
people for the people of dhimma, and the appearance of madness after murder, the legislator's theory can be
accepted, but in others, the legislator's theory will not have a correct justification; therefore, in other than the
three previous cases, only the killer should be considered a guarantor, and if he is out of reach, the blood
money remains his responsibility like all his other debts, until he is found and can be demanded from him.
Yes, if the Islamic ruler sees fit, he can pay the blood money according to the secondary ruling, but this is
outside the scope of the discussion, which is the primary ruling. Therefore, it is suggested that the legislator
change this legal article and, in other than the three cases stipulated in the narrations, only the killer himself
is considered a guarantor, and remove the part where the treasury is considered a guarantor from the legal
article. It is worth noting that the author's innovation in the present article was first to pay special attention to
narrations to prove the aforementioned theory, which has been less addressed, and then to criticize the

legislator's theory.

Jurisprudential Validation of the Theory of Sequential Guarantee of the Criminal and the Public
Treasury in a Crime Less Than the Life Under the Assumption of Lack of Access to the Criminal

Abstract

Undoubtedly, the person responsible for paying blood money in a crime less than life, assuming that the victim is not
accessible, is an important and practical issue and one of the challenging issues in the field of jurisprudence and law. This
research aims to explore the validity of the theory of collateral security for the victim and then the treasury in a crime less
than life, assuming that the victim is not accessible, which was accepted by the legislator of the Islamic Republic in the

Islamic Penal Code approved in \Y4Y in Articles fvo, ¥v¥ and ¥vo, within the framework of Islamic jurisprudence

knowledge, by referring to library sources and using an ijtihad analytical method. The problem is that although there are
several theories among jurists, the legislator's theory does not correspond to any of them; therefore, a documented

‘ﬂ



examination of the legislator's theory is essential. The only reason for this theory of narrations can be that in this article, #

narrations were mentioned. None of them indicated a general rule regarding the place of discussion. Yes, in some cases, the
aforementioned theory can be accepted; such as the crime of a blind person, a dhimmi person lacking sane, and the
appearance of madness after murder. It is worth noting that the author's innovation in the present article is, first, paying
special attention to narrations to prove the aforementioned theory, which has been less addressed, and then, criticizing the
legislator's theory. After conducting an investigation, it was concluded that the legislator's theory is not correct in the context
of the discussion.

Keywords: blood money, crime less than life, sane, treasury, lack of access to the deceased, escape,

death.
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