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Abstract

The fight against terrorism is one of the security and human rights issues of nations and gavernments. This security
problem has affected all countries, large and small. The fight against terrorism and terrorist groups and the denial of
any support and interaction with them is emphasized by international laws and regulations. /Any country that directly
or indirectly commits a terrorist crime has criminal and civil liability under international ‘conventions and existing
conditions. The purpose of this article is to investigate the criminal responsibility_of governments for terrorism as a
phenomenon in human rights violations by examining international documents_and hlghllghtlng the shortcomings in
this area. This research has been written by studying books, articles and internatiofial documents in the field of criminal
responsibility of governments in the phenomenon of terrorism and human rights violations by descriptive and
analytical methods. From research, it can be concluded that in intérnational documents, the criminal liability of
governments should be seriously pursued in addition to the criminalliability of natural persons who have committed
a terrorist crime. Because if this issue is not taken into account, a\latge number of innocent people will be killed and
assassinated, and a lot of damage will be left, as well as world etder,"peace and security, and hostile and terrorist
countries will be acquitted of criminal responsibility.
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Introduction

Today, the phenomenon of terrorism is on&*of the human problems that threatens human life and the security of
governments and endangers relations betwegn countries. Most countries in the world agree on the fight against
terrorism. Therefore, the definition and cancept of terrorism at the international and regional level has not yet been
precisely explained. International cgiminal liability is one of the most important and fundamental international legal
institutions, the theoretical foundatlons of which must be established. Talking about the international responsibility of
states means discussing_an lmportant aspect of the implementation of international law, International responsibility
takes on a special place when a<€lear violation of the norms and fundamental rules of international law threatens the
security and future of humdanity. This threat can only be eliminated by developing peaceful relations between
governments. Regardiess of the differences between political, economic, social, and even military and economic
systems, members of fhe international community have realized that there is no more valid and lasting way for the
survival of humanity”than the development of peaceful relations within the framework of international law. The
evolution of the ¥8le and form of international responsibility of states cannot be separated from the evolution and
development of international law. Until the beginning of the present century, the international responsibility of the
government Was limited to cases of violation of the rights of foreign nationals and compensation as the only effect of
this act-dnternational liability was therefore strongly influenced by the principles of domestic law in this area and
resorting to responsibility was often to prevent powerful countries from interfering to protect the profits of citizens.
The rules governing liability, regardless of interest, were against small powers. The whole system of international law
was limited to the rights of “civilized nations" in which colonialism, the use of force, and the overthrow of the
sovereignty of small states were not condemned. Between the two world wars, the right to resort to war was denounced
as an expression of national policy and after World War 11, the principle of non-threat of force or its use was enshrined
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in the UN Charter, which included war. The "principle of non-threat of force" is now a general rule of international
law.

Today, the law of international responsibility is subject to customary rules as well as international judgmental
procedure. In criminal liability, if a country commits a terrorist act and violates it, it must compensate the damage, so
according to the special conditions of international conventions and regulations, the criminal liability of terrorist
countries and terrorist individuals has actually become problematic.

These fundamental principles are referred to as the rules and norms of international law because of their importance
to the survival of the international community. Violation of them is generally considered a crime and will provoke a
reaction from members of the international community. The international responsibility of the state is no longer merely
a commitment to reparation, and its purpose is to establish and enforce the rules accepted by equal governments.in the
international community, rather than to protect foreign nationals. The new dimensions of the international
responsibility of the government and especially the occurrence of the )44 revolution of the Islamic RepUpIit of Iran
and the numerous lawsuits against Iran in the international authorities followed the revolutionaryspeople.“This article
examines the international responsibility of governments as a result of the actions of individuals\and governments.
The question now is whether acts contrary to the international law of individuals and terrorism canse attributed to the
government as a source of international responsibility? If the answer is no, under what_circumstances can such a
responsibility be attributed to governments? Is it possible that a group of individualsswho, in the form of a
revolutionary movement, are committing acts contrary to international law have international responsibility? If so,
what is the extent of their responsibility? What are the reasons for the non-criminal responsibility of some countries
for genocide? Another question is whether the criminal responsibility of governmen\ts for committing the crime of
terrorism and countering it is clearly provided for in international documents?, &<

V. Theoretical foundations of research
Y, Y. The concept of terrorism

Terrorism is one of the ambiguous words in the internatiorak arenagwhich due to the complexity of its concept and
examples, we face a kind of "crisis of meaning" in defining and*threatening its territory (Eftekhari & Shabestani,
Y+YY:A), Terrorism is the black word of international law. This Is because the word "terrorism" is frequently used in
UN documents and in the language of jurists, but ‘there\is, skepticism about providing a comprehensive definition
(Hanjani & farhadnia, Y+ Y4, p Y¥). Assassination is a political phenomenon and has become a school and method by
adding the suffix (Ism) (Eftekhari & Shabestani, Y+)), p 4). There are different definitions of terrorism in the
dictionary and international law, which are somehow similar.

The true meaning of the word terror in Frengh\is fear and terror, and in politics it is the violent and illegal act of
governments to intimidate and suppress rivals. Also the violent behavior of pseudo-groups, a military to achieve its
political goals can be called an assassipation. In addition, assassinations are attributed to political assassination
(Ashoori, Y34¢, pp 4A-44). The Digtionary of Political Sciences provides the following definition, "Terror is great
fear and dread. Moreoverg ithas been used as a party or movement that causes terror. Terminologically, it is attributed
to great dread which comes abgutas a result of violence, murder, and blood-shedding by a group, party, or government,
who seeks its political goals'as well as attainment or preservation of power" (Ahangaran & Madanizadah, Y+ Y): YVV;
Aghabakhshi, Y+« +, poAT),

In the Dictiopary of,Stcial Sciences, Allen Biro considers terror as a mode or feeling of collective fear that is a result
of unlimited violeace and slaughter (Biro, Y447, p £Y1). The common element of all these definitions and descriptions
is fear and @read” In other words, fear, horror, and dread are indispensable parts of terror. So, all in all, terror can be
definéd as Jadbehavior, individual, group, party, or government that wants to achieve its goal(s) through violence,
murdet, plood—shedding, and creation of fear and dread (Ahangaran & Madanizadah, YY), p YVV).

V.Y, Background of governments' responsibility for terrorism in international instruments

Any violation of international law by governments raises the issue of their criminal responsibility. International
responsibility is a legal, fundamental and essential mechanism of mutual relations (Ziaee Bigdeli, Y++£, p Y+©).
International responsibility of states for terrorist acts is one of the challenges in the international community. The first
attempt to regulate civil liability dates back to the Y4Y. Hague Conference on International Law (San Jose Jill &
Bigzadeh, Y+, p Yo%) Which failed and was finally ratified in Y+ + Y and has not yet become an international treaty.



There is still no comprehensive convention defining the crime of terrorism. Documents declaring terrorism an
international crime include the Y4YY UN Convention on the Prevention and Punishment of Terrorism, We can also
refer to the sixteen UN conventions on acts that are the crystallization of terrorism and the draft Code of Crimes
against Peace and Human Security of Y42 ¢ and the Statute of the Lebanese Court (Hanjani & farhadnia, Y+)4, pp V¢-
ve). The first Convention on Terrorism refers to the YV Geneva Convention on the Prevention and Punishment of
Terrorism, but it has not yet been implemented (Khabiri & Darbandi, Y+ Y, pYeY); (UN, YaVvY, pp Y-%). In
international law, since the formation of the United Nations and the Universal Declaration of Human Rights,
governments have had commitments to prevent and combat terrorist acts and to lack support for such acts. Actions
such as murder, intimidation of civilians, or organizing and encouraging such actions have always been considered
gross violations of human rights and human rights. There is a consensus in international instruments on'the need for
governments to adhere to the non-organization, incitement or involvement of terrorist acts. The UN Charter has legal
precedence over international treaties (Ziaee Bigdeli, Y+ ¢, pp Y¢V-Y¢€4),

Article ¥, paragraph ¢, of the UN Charter prohibits the indirect threat of coercion and the protection-of Statez against
terrorism (Malzahn, Y+ ¥, p AY). In Y4V, the UN General Assembly issued a Declaration on the\.egal'Principles of
Friendly Relations and Cooperation between States, obliging all governments to refrain from\engaging in terrorist
activities inside or outside the country. Also, refrain from any material support for tercorist actsiand interference in

the internal conflicts of countries.
\

After the terrorist attacks of September YV, Y+, the fight against terrorist financing ‘became the focus of the
international community. After that, with the adoption of Resolution YYVY, the Cor\nmittee against Terrorism was
established, and many international conventions and counters for the fight against terrorism were ratified.

\

It should be noted that at the end of World War 11, the Nuremberg and Tokyo'triBunals were set up by the Allies to try
war crimes, and government and military officials were not immune t the)consequences of their actions. Following
this trend, the UN Security Council continued to establish the International Criminal Tribunal for the former
Yugoslavia and Rwanda. Such a procedure was followed by théfinternational Criminal Court, and according to the
statute of this court, the officials of crimes, including terrorish, will not-have immunity. Theoretical discussion of the
criminal responsibility of the state was raised in Article Y4 ofthe*draft law of the International Law Commission in
Y4v1, and an important step was taken in the issue ofgiinternational crimes of the state". In Article Y4 international
crime has two conditions: Y. the blatant violation of gbligations relating to the fundamental interests of the international
community. Y. The international community should\regafd this violation as an international crime.

Y. Investigating the criminal responsikility_of governments for terrorism

The relationship of governments with terronist g\roups is conceivable in three ways: First, the terrorist group is under
the support and control of the government itself. Second, terrorist groups are independent of the state and are indirectly
supported by governments. Third, goveraments are indifferent to terrorist acts in other lands. The criminal liability of
governments is enshrined in the firstshypothesis for the activities of terrorist groups in the Y+ +) Hague Convention,
and in the second hypothesisithere s a legal vacuum that there are ideas for filling these gaps that are not discussed in
this article. It is worth noting, that the main reason for the drafting of international conventions, of which about Y
conventions on terrorism hawe been ratified so far, is in response to terrorist groups and their threats, which can to
some extent determing.the\tesponsibility of governments. Also, the executive guarantee is a violation of international
obligations and reduces'violence and assassinations against the government.

There is nogsingl® procedure for the responsibility of governments for the actions of terrorist groups, and the
performance af governments has been more influenced by their political approach (Hanjani & farhadnia, Y+ 14, p AY).
Thergfore, /e issue of criminal responsibility of terrorist and hostile states has always been discussed by the
interpatignal community and lawyers. The concept of criminal responsibility of government’s dates back to World
War 1, and this issue faces serious challenges. Among these challenges was the complexity of the concept of
delinquency of terrorist states without providing a single definition. Also, the lack of an international authority to deal
with governments' criminal charges is one of the most important challenges in this area. Although there is criminal
and civil liability in international law for wrongdoing and harm to the interests of another country, it is still fraught
with ambiguities (Salimi, Y43V, p YA). It is worth noting that governments have two responsibilities in the fight against
terrorism: Y. Predicting and preventing the occurrence of crime and damages and Y. Prosecution and punishment of
suspects and perpetrators of terrorist crimes (Azari Aghajari, Y+ +3, p Y)1A),



Thought criminal responsibility of the state as a legal person, a long time ago been discussed by experts in various
forms and the efforts that have been done in this area. But theoretical discussion since the Compilation of Article Y4
of the International Law Commission concerning the responsibility of the government’s plan and the plan problem
"the international crime governments™ was raised in Y41V explicitly on the international stage.

This international document for the first time in Article 4, Internationally Wrongful Acts governments has divided
into two categories:

A. Category of international crimes B. and a category called international tort.

Paragraph ¥ of Article Y4 does not provide a clear definition of international crime, in general, transpationabcrime,
including illegal acts that violated an important and fundamental commitment that in terms of_intergsts of the
international community is essential. Such as sanctions for serious violations of rape, rightstosself<determination,
human rights on a large scale (such as slavery, mass destruction, racial discrimination) and basic provisions to protect

the environment (such as extensive pollution of the seas). )¢

This definition is very broad, but it can be said that the Commission, “crimes” equivalent™®tort” wrongly has been
used. "Tort" is meant legal and civil actions and the responsibility arising from it superviser to compensation. This
plan represents a real idea that legal entities, including state - nation, like the _natural persor’s criminal responsibility,
although so far not legally binding aspect.

\
\

Statute of the International Criminal Court did not provide a clear definition of the crime and Felony has only limited
examples. Article Ye says the Statute will have Jurisdiction that crimg ofwatugal persons. According to the Statute the
International Criminal Tribunal for the realization of the crime angyunish the perpetrators, there is material elements,
moral and legal. Committing crimes stipulated in Articles 1,%%, A ofithe Statute, whether personal or organized, has a
criminal responsibility. This means that if the offense is the dirgeidrders of presidencies, he is internationally known
offender, (Such as the crime of genocide) and indeed, the criminal responsibility of the state.

Whether in court "Nuremberg" and "Tokyo" The court stated that "announced an organization as a criminal does not
imply that all members of criminal organizatigns, also those who have participated directly in the commission of acts

contrary to law, are charge (Salimi, Y34V p Y &),
\

A government that directly or indirectly 8igages in terrorism and inflicts damage on another person or government
will be liable for damages. However, therelis disagreement among scholars as to the extent of responsibility and
response to this terrorist act, and whether the responsibility lies with the person directing or participating in the terrorist
operation or his or her gavetnmentsThere is also disagreement as to whether the government alone is responsible or
whether individuals and‘thegovernment are jointly responsible (Ardabili, ¥+« ¢, p YY©). Therefore, if the government
hires armed groups to commigiacts of violence against foreign governments and supports the opposition armed groups
in various ways, it will be\responsible for its actions (Helmi, Y+ Y%, p V). In practice, the criminal responsibility of
governments has not been explicitly accepted in the international arena, but efforts have been made in this direction.
The main probleminfitlentifying the criminal responsibility of states is the lack of an international authority beyond
states. Paragraphy® of Article )4 of the International Law Commission on International Crimes of the State in Y4V1
lists examples 6f international crimes, and terrorism can be considered an example of international crime, although it
is not'explicitly mentioned. Although the crime of terrorism has not been criminalized, the offending governments
should,still'be prosecuted, as they are considered a threat to world peace and security. Also, in paragraph ¢ of Article
V4, theillegal actions of states are an international misdemeanor and the crime of assassination can be considered as
an example of illegal actions. Accordingly, because it is an international offense, the government affected by the
assassination has the right to file a civil lawsuit, and the hostile government is obliged to pay a formal apology.

The discussion of doctrine can also create a complementary responsibility for governments on the issue of terrorism.
At the Y+ 2 UN Summit, the UN Security Council unanimously adopted Resolution Y1Y¢ on YA April Y+ on the
protection of civilians in armed conflict’, including terrorist acts and armed conflict (Zakerian, Y+Y, p ¥4). The

" . International and non-international



criminal liability of the offending government that has disrupted the world order can be claimed. In this case, criminal
liability will be stricter than civil liability. These criminal responsibilities include the punishment of disarmament, the
payment of heavy damages, the economic blockade, and the trial of leaders and statesmen.

The draft law of the International Law Commission in Y-:+) completely eliminates criminal liability. Today,
international terrorism is a blatant crime worldwide. This crime used to be committed by individuals and non-
governmental groups, now it can be committed not only by governments and it is more common that these
governments need to be held criminally responsible and face an international response (Salimi, Y43V, p W4).

Regarding the rules of state responsibility in the Y.+V draft law of the International Law Commissian, on the
international responsibility of states, it states: ”Any transgressive international action of that government regtiires the
international responsibility of that government” (Azari Aghajari, Y+ +4, p Y)1Y),

Of course, resorting to force and unilateral action should not cause global chaos and should be met\ywith action by the
international community and its strong reaction. Also, a transnational and internationak.organization should hold the
hostile and terrorist government responsible and prosecute. For example, in the assassinatien of General Soleimani by
the United States, other governments and fifteen members of the Security Council remaihed Silent. It can be said that
international criminal law has structural flaws and weaknesses and this need is falt, In addition to civil liability,
international criminal liability is explicitly reflected in international law in an,integnational [egal institution. However,
there are still differences of opinion in this regard. y
\

Article Yo of the Statute of the International Criminal Court is undoubtedly, one of the most important legal elements
for the realization of criminal responsibility of political leaders of states that'support terrorism (Spetalinck. et.al, Y+ ) €,
p £°). This article applies precisely to the support of politicalygleadérs of states in terrorism to achieve criminal
responsibility. Therefore, the UN Security Council, as the most ‘important international body in the field of world
peace and security, can refer the matter to the International Crimiihal Court for initiation of prosecution (Rahami &
Moosavifard, Y«V, p YY4).

In order to establish the criminal responsibility of goveraments and their leaders, the plan of responsibility under the
criminal headings of crimes against humanity and war grimes can also be discussed in Articles Y and A of the Statute
of the International Criminal Court.
\
V, Y. The responsibility of governments in the international community for terrorism

Holding states responsible—the theOry (Jorgensen, Y. £, p)+2). The crime of states has been addressed by the
International Law Commission (MeC) with the enactment of laws relating to "the responsibility of states for
international wrongdoing." Thesé"are the first steps in drafting a law for this area of international law, and include
governmental and judicial pragtice, as well as customary law. However, these laws do not specifically address crimes
committed by governments, but address the responsibilities of governments in general.

The responsibility\0f@ genocidal country for a crime has certain advantages. First, any acts of aggression or human
rights crimes or assassinations by governments on a large scale cannot be simply attributed to individuals, especially
when they ‘are“0rganized and directed through a command body. Secondly, due to the political immunity of
governmentofficials, it is usually impossible to hold individual trials of government officials in power. Consequently,
all post World War two tribunals have only dealt with former state officials®. Third, after a war, a country can only
make up for some financial compensation. The principles governing the responsibility of states for wrongdoing impose
obligations on states, and breach of any of these may give rise to liability. A number of subtle issues of government
liability, such as whether fault and damages are essential elements of liability formation, have also been referred to
the scope of the Basic Law. The responsibility of the state itself, like any element necessary for fault, is neither explicit
nor subjective: the specific nature of the responsibility and the level of guilt required, the specific intent, the negligence

* . Although Slobodan Milosevic was indicted by the ICTY while he was still in power, he was only arrested after he
stepped down as president of Yugoslavia.



or the consciously, depend solely on the basic laws. The International Law Commission is not a house of revelation,
and its authority, like that of the Court, does not detract from the criticism of the Commission and the Court.

The government is responsible for the actions of individuals, and through Nuremberg Race Laws, the actions of
individuals can be attributed to governments. This is a joint responsibility of the government and the aggressor, it
affects the responsibility of the government and may not even involve the government in criminal liability, but it will
be a lever of pressure to compensate. Countries have in the past been publicly convicted of human rights crimes under
international law, and the human rights movement has certainly contributed to this political culture.

However, Security Council resolutions condemn hostile and terrorist governments. Public opinion also foeuses on the
country's leaders and politicians. Certainly exposing the terrorist and criminal acts of governments, evenyiffocused on
political leaders, is itself a form of punishment and it has a significant impact on tourism, trades the Bconomy, and that
in itself is a punishment. UN Security Council resolutions in Chapter v can impose military actionand sanctions on a
country, and this is a lever of international pressure on the aggressor country and terroxism.,@ff€ourse, it should be
noted that these actions of the Security Council are political and not a judicial action becausegudicial action against a
country is a very long process.

After a crime is committed by a state governed by the rule of law, a distinction must héymade between reparation and
punishment. If a country is required to pay compensation, it is certainly the (feason for the responsibility of the
aggressor government.

The motive for punishment, such as municipal law, can be deterrent, while theﬂamage is easier to execute but it is
very difficult for a country to determine the punishment. The issue offeconamic, cultural or political sanctions based
on the actions of the UN Charter is a form of punishment. Compensation“aspunishment is another possibility (Ibid,
Y+«¢ p YY), Itshould be noted that the punishment of any countfpthat\commits genocide has its limitations.®

\
¥,Y. Responsibility of the perpetrators of the assassinatien: Who is responsible?

International crimes such as terrorism can be summarized'as follows: ). some consider criminal liability to be limited
to states and believe that only states commit internatignal®crimes. Y. Some also consider criminal liability to be limited
to natural persons, which must be proved on the basis of the principle of guilt. Y. Some also raise the issue of criminal
liability between the government and the individual .
\

Therefore, it can be said that the crime of assassination consists of two pillars, First, the attributability of the action to
the state, which is called the active element,;and second, the violation of the international obligation, which is called
the thematic element.

\
For example, in generak, 'theN\dS government's action in sending arms to terrorist groups in Syria based on its
interpretation of international’peace and security will be considered to create international responsibility for that
government; because @ state cannot violate the Vienna Convention and its ) 474 international obligation by invoking
its domestic law. In addltlon to the Convention on the Law of Treaties on the International Liability of States
Governmentsythe Unpited Nations Commission on International Law has also accepted this in international judgmental
procedure (Kaze[unl, S. M& Tadini, YY1, p YY),

Y. \The readon for governments not being responsible for terrorism

Undoubtedly in any legal system, national or international, in violation of a binding commitment caused legal
responsibility. Sometimes situations arise where a government, commits an act that is incorrect from the international
community, but due to special circumstances will be exempt from responsibility. Unfortunately, the international
community in the face of massacres and terror, there is not criminal enforceable and even political and the government
shall be absolved from responsibility. Protection of human dignity is the main essence of human rights.

° . Like in the case of Germany, where the Morgenthau plan, with strong elements of collective

Punishment, was rejected and efforts made to reintegrate the country while still requiring the payment of certain
reparations.

*. See: Rahami & Moosavifard, Y+ 1Y:YY4; Hanjani & farhadnia, Y Y4: AY; Shamloo & Mohammadi, Y+)4:)e1-31Y,



The most important challenge of modern world due to the issue of human rights issues and problems of violation of
fundamental those rights by governments. Factors such as satisfaction, self-defense, force majeure, urgency and
necessity or eliminate describes illegitimacy of government action Create barriers to international responsibility of
government on the basis of the Wrong. So we can say today ways escape criminal liability for failure tg)states. But
what is the solution.

Unfortunately, the international community in the face of massacres and terror, there is not criminal eaforceable and
even political and the government shall be absolved from responsibility. Protection of human dignity_is the main
essence of human rights. Apparently, international customs and the treaties as can be seen, In‘erder tode considered
wrong action in international terms there are two essential condition (ie violation and the_Improper operation
attribution) (Gilbert, Y44+, pp Y¢e-¥14), But because of the conditions and special cireumstanegs;*such as * Counter
Measures ", "legitimate defense or Self Defence " *, "satisfaction or Consent"* ,"forCe_majeure"'" , "urgency or
Distress """ and " Necessity State " '‘cannot be con5|dered responsible for the state.cOmmits a wrong action
(Mostagimi, and Tarom sarie, Y343, p £V). Because that the government duemto its) special conditions and

circumstances might be a political entity, Supreme interests of its life is threateneds I

Governments affected by terrorist attacks are determined to respond to preveat tveFrorist attacks. Like Iran's attack on
Ain al-Assad base in response to the assassination of General QassemgSoleimani. The war against real armed people,
the so-called war on terror, faces many legal and practical problems. Howgver, there is a general view about the
principled approach to such attacks, and that is that real armed individdals must be in the territory of one of the states.
In other words, these people always carry out such attacks fram thg territory of governments'”

Y. The aggrieved State in the use of force againststhe Haost State must legally prove that terrorist attacks can be
attributed to the Host State, at least because“of‘their effects, in accordance with international treaty law and
customary terrorism (Helmi, Y+ 1, peY). InghiS case, if they do not prove that the terrorist attack belongs to
the host government, the host countryawilhbe gxempt from criminal liability and if that does not happen, the
government, which has been harmed by the assassination, has committed an international offense and will
be held accountable.

Y. Canacountry legitimately defend itself if it is attacked by a terrorist? In international law, due to the lack of
a supranational power and a supranational executive force, legitimate defense is a rule, but a rule that is itself
an exception to the rule prohibiting the use of force and sanctions of war (Ziaee Bigdeli, Y+ Yo, p¥'¥). Recourse
to legitimate defénse hasi‘conditions, including armed attack, necessity, appropriateness, urgency, and
observance of the fuhdamental principles of humanitarian law'*. Article ©) of the UN Charter states that
legitimate defense“eannot be invoked without an armed attack. Governments are exempt from criminal
liability if legitimate defense is exercised and they cannot be charged with criminal liability.

¢, Adopt Ieglslatlon for responsible governments and punishment strategy

V, ¢ Adopt Ieglslatlon for responsible states
\

The mternatlonal community needs to pass legislation to hold governments accountable, and the legal commission
must draftarticles codifying on international custom. The Legal Commission finalized the draft articles '* at its ¢¥rd
sessionsand submitted it to the UN General Assembly. These articles have been accepted and will be useful for the

¥, Counter Measures 1IC Art. YY,
A . Self Defence, llc, Art.Y)

*. Consent, llc, Art.Y+.

'* . Forcemajor, 1IC, Art.YY,

" Distress, IIC, Art.Y ¢,

'Y, Necessity State

'™ See: Ziaee Bigdeli, Y« €7,

'* . See: Kadkhodaee &Zarneshan, Y« +V:4v-4v,
'* . (Draft Articles on Responsibility of States for Internationally Wrongful Acts, Y« ).



future, and it is about holding terrorists accountable. These articles have been accepted and will be useful for the
future, and it is about holding terrorists accountable’".

The Avrticles address the issues identified earlier, in particular the attribution of conduct of agents of the’state”, the
question of ultra vires actions'* and the violation of peremptory norms'*. These laws specify the consequences of
wrongful and immoral acts in the form of seizure and payment of damages, and specify the forms of‘esompensation
and payment of damages™. The articles define reciprocal actions against a hostile country where they.specifically
require proportionality™. The concept of crimes and offenses of governments has been a point ofgeonténtion and
hesitation in the preparation of articles (Jorgensen, Y++£, p YY+). In the current form, Chaptér I'N defines “Serious
breaches of obligations under peremptory norms of general international law ”, with Article ¢ ~defining such breach
as serious, when it “involves a gross or systematic failure by the responsible state to fulfil thé obligation ”. No matter
how much the criminal law covers, the responsibility of governments for crimes is still empty, and the responsibility
of governments is in accordance with international law (Wyler, Y« +Y, pp YY£V-)Y1.), Genocide, apartheid, racism,
massacres, the right to self-determination, torture, slavery are interpretations of Article, ¢ « that indicate a violation of
the law. These ratified articles are necessary to address the international crimes ofs¢riminal states. It has already been
argued that the responsibility of governments will be reasonable while maintaining relations. Therefore, some believe
that determining the crime that these states and individuals have committed\iswaecessary to attribute those crimes to
states™ (Nollkaemper, Y+ +¥, p 1Y+). The previous legal case showsshoWw the issue of genocide can be dealt with,
namely the Tadic case before the Yugoslavia Tribunal, and the Nicaragua gase before the ICJ (De Hoogh, Y-+,
p'el). It should be noted that the provisions of the Geneva Conventiomcan be invoked in cases of serious violations
and armed conflict. Thus, although the responsibility of the ®¥ugoslavia government was not in dispute, it should be
condemned. *
The Yugoslavia Tribunal, at Appeal level, referred to Nicaragua, acase concerning the support for rebels in the country
by the United States. In Nicaragua, the court had to decide whether the acts of the Contras were attributable to the US.
The court found against it, in accordance with Article ®af the ILC Articles, which defines what an organ of a state is
— a test the Contras’ organizational link to the US failed to fulfil in the Court’s opinion. The Appeals Chamber at the
Yugoslavia Tribunal, however, tested the*casgpunder‘the content of Article A of the ILC Articles, which defines
“Conduct directed or controlled by a State”.\ ) 4
The Avrticle sees attribution of the acts of\asperson or group of persons as an act of a state “if the person or group...is
in fact acting on the instructions of, or,under the direction or control of, that state in carrying out the conduct”. The
Appeal Chamber went further and stated\that groups should be judged differently; action ultra vires by a person may
not be as attributable as by, a groupgbecause “if [the group] is under the overall control of a State, it must perforce
engage the responsibility<ofsthat: State for its activities, whether or not each of them was specifically imposed,
requested or directed by the State” (Ibid, Y++), p)V+).

Y, ¢ Strategy for applying legal punishment in the phenomenon of terrorism

In discussing the fightjagainst terrorism, the concept of counter-terrorism or anti-terrorism should also be addressed
and the boundariesyaf'the two should be defined. Therefore, in the face of the phenomenon of terrorism, governments
that support tesrQkfsm or engage in terrorist acts themselves must be held criminally liable on the basis of international
insteuments. For example, in the case of the assassination of General Soleimani, the criminal responsibility of the US
government Tust be specified. Terrorism therefore includes a full range of offensive measures to prevent, repel and
respand.o terrorism, which is the criminal study of the last stage of the fight against terrorism, which gives it a legal
aspect. The strategy of legal punishment for terrorist acts emerged from Y44Y to Y+ + + in the Third Committee and the

""", As demonstrated by the interest in the academic literature, for example a whole issue of the European Journal of
International Law (Vol. Y, No. ©) has been devoted to the subject.

'Y, Part One, Chapter II.

. Article ¥, “Excess of authority or contravention of instructions ”.

'* . Part Two, Chapter IlI, Articles ¢+ and £).

', Part Two, Chapter II.

™ Part Three, Chapter II, Article o).

", See also note ©Y; which raises a separate issue that will not be explored here but should be mentioned. There is
general agreement that the attribution of the crime of a state official to the state entails the state’s obligation to
prosecute this individual.

YA



UN Commission on Human Rights. In this strategy, more attention is paid to the violation of basic human rights and
the rights of citizens in terms of terrorist acts.

In this way, the criminal act and perpetrators of terrorism are considered, and the discussion of negotiations with
terrorists and the governments of the supporters of terrorism is eliminated, and the legal and official approach to the
criminal acts of terrorists is on the agenda. The phenomenon of terrorism and the fight against it must be looked at
from an international perspective. As Judge Guilaum believes, terrorist acts should be criminalized in all countries.

Accordingly, the rules of international criminal procedure should be reviewed and amended, and the territorial
jurisdiction of the courts should be recognized, even when terrorist attacks are carried out by foreign nationals, even
if they have taken place abroad. Eventually, the terrorists will be arrested, tried and punished, or returned to'their own
country for trial (Flori, Y+ ¥, p YAA),

The strategy of imposing legal punishment is not an effective mechanism in the fight against terrorism~ln=addition,
the extradition system is unsatisfactory in practice, and international courts are ineffective in dealing With terrorists.
Therefore, the approach of using force can guarantee effective action against international terrarism(Abdullahi, Y+ + 4,
p ) VV). It is worth noting that the international conventions for the suppression of acts of nuclearterrorism, which
were adopted at the General Assembly in Y-+, It basically has a strategy of enforcing tegal puniShment.

. \
Conclusion

The international criminal system has shortcomings and inefficiencies in the fight against tefrorism. The international
criminal system does not have a clear and comprehensive strategy to deal withrthe criminal phenomenon of terrorism.
The fight against terrorism, which is one of the examples of crimes againsthuffanity and is not dominated by the
principle of universal jurisdiction. First, government judicial actionsmust.be taken in international institutions, and
international law must be passed and approved by all countries. This lawéshould impose punishment on genocidal
countries against homeless people. If more states pursue their optionsithrougtrthe ICJ, more cases will set precedent
for the responsibility of states for crimes under international law: The Nuremberg trials are a case in point for such
custom being an even stronger base than a positive law that is not applied. Secondly, a fact-finding commission should
be set up, as there is a legal vacuum in this regard. This commission can determine the assignment of responsibility
to a country or a neighboring country and by theNCJ¥and may be less reluctant to speak up against criminal state
practice as a consequence. Such combination of f@rces increases the chance to provide some form of justice to the
region, and they may be better for reconciliation thama few high profile cases against individual perpetrators. | find
this a very satisfactory version of internationahjustice/that would nicely complement the trials of individuals in the
ICC. There are tools to establish justice and the r\esponsibility of governments against killing people and assassinating
innocent people. But the attitude of countri€s must change and be supported immediately by the political will of
governments. Crimes committed against inpocent people can be enforced by international law, and only by punishing
those who commit these crimes. In conclusion, we can say that, all factors preclude criminal responsibility a distinctive
feature and common and the existenee of a country's political, macroeconomic benefits it threatened the status with
uncontrollable and non-ordinary:

\
One of the international criminal measures against terrorism mentioned in international documents is the trial and
extradition of criminals. Therefore, it can be concluded that if the universal jurisdiction to try the perpetrators of
terrorism is accepted idthe hternational community, the phenomenon of terrorism will be greatly reduced. Because
the phenomenen of téfrorism and its perpetrators are introduced internationally, and all countries have the criminal
authority to proseetite and punish these perpetrators. Therefore, if in international crimes, including assassination, the
criminahresponstbility of governments in addition to the criminal responsibility of natural persons who commit the
crime"of assassination is not accepted in international forums, the fight against international crimes and holding
goveraments accountable and punishing terrorists will be fruitless. Another conclusion that can be drawn is that some
powerfur and large countries, such as the United States, absolve themselves of criminal responsibility for the
phenomenon of terrorism through their political exploitation. Therefore, the Permanent International Court of Justice
for the Prosecution of Terrorist Crimes prevents this abuse. However, instances of terrorism are not provided for in
international resolutions and conventions. Therefore, the International Court of Justice can be a good way to deal with
the terrorist acts of governments and individuals. This will be achieved if the countries that are victims of terrorism
become members of the Charter and international courts, so that they can file criminal charges in these courts in the
event of a terrorist attack. Serious efforts are needed to establish the foundations of governments' criminal
responsibility for terrorist crimes, and to oblige hostile countries to pay compensation and prosecute perpetrators of
terrorism. Another solution to establish criminal responsibility for the terrorist state is for the host government to



explicitly endorse the actions of individuals as its own. The government's responsibility to support and shelter terrorist
groups has not yet been determined, but in practice the host government is responsible and exposes itself to legitimate

defense.
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